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this section, for the Secretary’s approval be-
fore Agency Y may correct the error.

(d) Effective date. This section is ef-
fective February 24, 1994. However, an
Agency may elect to apply these regu-
lations to administrative errors or
omissions that occurred before the pub-
lication of these regulations. Any rea-
sonable method used by a State or
local housing credit agency to correct
an administrative error or omission
prior to February 24, 1994, will be con-
sidered proper, provided that the meth-
od is consistent with the rules of sec-
tion 42. Paragraphs (b)(3)(vi), (vii), and
(viii) of this section are effective Janu-
ary 14, 2000.

[T.D. 8521, 59 FR 8861, Feb. 24, 1994, as amend-
ed by T.D. 8859, 656 FR 2328, Jan. 14, 2000]

§1.42-14 Allocation rules for post-2000
State  housing credit ceiling
amount.

(a) State housing credit ceiling—(1) In
general. The State housing credit ceil-
ing for a State for any calendar year
after 2000 is comprised of four compo-
nents. The four components are—

(1) The unused State housing credit
ceiling, if any, of the State for the pre-
ceding calendar year (the unused
carryforward component);

(ii) The greater of—

(A) $1.75 ($1.50 for calendar year 2001)
multiplied by the State population; or

(B) $2,000,000 (the population compo-
nent);

(iii) The amount of State housing
credit ceiling returned in the calendar
yvear (the returned credit component);
plus

(iv) The amount, if any, allocated to
the State by the Secretary under sec-
tion 42(h)(3)(D) from a national pool of
unused credit (the national pool com-
ponent).

(2) Cost-of-living adjustment—(i) Gen-
eral rule. For any calendar year after
2002, the $2,000,000 and $1.75 amounts in
paragraph (a)(1)(ii) of this section are
each increased by an amount equal to—

(A) The dollar amount; multiplied by

(B) The cost-of-living adjustment de-
termined under section 1(f)(3) for the
calendar year by substituting ‘‘cal-
endar year 2001 for ‘‘calendar year
1992’ in section 1(f)(3)(B).

(ii) Rounding. Any increase resulting
from the application of paragraph
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(a)(2)(i) of this section which, in the
case of the $2,000,000 amount, is not a
multiple of $5,000, is rounded to the
next lowest multiple of $5,000, and
which, in the case of the $1.75 amount,
is not a multiple of 5 cents, is rounded
to the next lowest multiple of 5 cents.

(b) The wunused carryforward compo-
nent. The unused carryforward compo-
nent of the State housing credit ceiling
for any calendar year is the unused
State housing credit ceiling, if any, of
the State for the preceding calendar
year. The unused State housing credit
ceiling for any calendar year is the ex-
cess, if any, of—

(1) The sum of the population, re-
turned credit, and national pool com-
ponents for the calendar year; over

(2) The aggregate housing credit dol-
lar amount allocated for the calendar
year reduced by the housing credit dol-
lar amounts allocated from the unused
carryforward component for the cal-
endar year.

(c) The population component. The
population component of the State
housing credit ceiling of a State for
any calendar year is determined pursu-
ant to section 146(j). Thus, a State’s
population for any calendar year is de-
termined by reference to the most re-
cent census estimate, whether final or
provisional, of the resident population
of the State released by the Bureau of
the Census before the beginning of the
calendar year for which the State’s
housing credit ceiling is set. Unless
otherwise prescribed by applicable rev-
enue procedure, determinations of pop-
ulation are based on the most recent
estimates of population contained in
the Bureau of the Census publication,
Current Population Report, Series P-25;
Population Estimates and Projections, Es-
timates of the Population of States. For
convenience, the Internal Revenue
Service publishes the population esti-
mates annually in the Internal Rev-
enue Bulletin. (See §601.601(d)(2)(ii)(b)).

(d) The returned credit component—(1)
In general. The returned credit compo-
nent of the State housing credit ceiling
of a State for any calendar year equals
the housing credit dollar amount re-
turned during the calendar year that
was validly allocated within the State
in a prior calendar year to any project
that does not become a qualified low-
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income housing project within the pe-
riod required by section 42, or as re-
quired by the terms of the allocation.
The returned credit component also in-
cludes credit allocated in a prior cal-
endar year that is returned as a result
of the cancellation of an allocation by
mutual consent or by an Agency’s de-
termination that the amount allocated
is not necessary for the financial feasi-
bility of the project. For purposes of
this section, credit is allocated within
a State if it is allocated from the
State’s housing credit ceiling by an
Agency of the State or of a constitu-
tional home rule city in the State.

(2) Limitations and special rules. The
following limitations and special rules
apply for purposes of this paragraph
().

(i) General Ilimitations. Notwith-
standing any other provision of this
paragraph (d), returned credit does not
include any credit that was—

(A) Allocated prior to calendar year
1990;

(B) Allowable under section 42(h)(4)
(relating to the portion of credit at-
tributable to eligible basis financed by
certain tax-exempt bonds under section
103); or

(C) Allocated during the same cal-
endar year that it is received back by
the Agency.

(ii) Credit period limitation. Notwith-
standing any other provision of this
paragraph (d), an allocation of credit
may not be returned any later than 180
days following the close of the first
taxable year of the credit period for the
building that received the allocation.
After this date, credit that might oth-
erwise be returned expires, and cannot
be returned to or reallocated by any
Agency.

(iii) Three-month rule for returned
credit. An Agency may, in its discre-
tion, treat any portion of credit that is
returned from a project after Sep-
tember 30 of a calendar year and that is
not reallocated by the close of the cal-
endar year as returned on January 1 of
the succeeding calendar year. In this
case, the returned credit becomes part
of the returned credit component of the
State housing credit ceiling for the
succeeding calendar year. Any portion
of credit that is returned from a
project after September 30 of a cal-
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endar year that is reallocated by the
close of the calendar year is treated as
part of the returned credit component
of the State housing credit ceiling for
the calendar year that the credit was
returned.

(iv) Returns of credit. Subject to the
limitations of paragraphs (d)(2) (i) and
(ii) of this section, credit is returned to
the Agency in the following instances
in the manner described in paragraph
(d)(3) of this section.

(A) Building not qualified within re-
quired time period. If a building is not a
qualified building within the time pe-
riod required by section 42, it loses its
credit allocation and the credit is re-
turned. For example, a building is not
qualified within the required time pe-
riod if it is not placed in service within
the period required by section 42 or if
the project of which the building is a
part fails to meet the minimum set-
aside requirements of section 42(g)(1)
by the close of the first year of the
credit period. Also, a building that has
received a post-June 30 carryover allo-
cation is not qualified within the re-
quired time period if the taxpayer does
not meet the 10 percent basis require-
ment by the date that is 6 months after
the date the allocation was made (as
described in §1.42-6(a)(2)(ii)).

(B) Noncompliance with terms of the al-
location. If a building does not comply
with the terms of its allocation, it
loses the credit allocation and the
credit is returned. The terms of an al-
location are the written conditions
agreed to by the Agency and the allo-
cation recipient in the allocation docu-
ment.

(C) Mutual consent. If the Agency and
the allocation recipient cancel an allo-
cation of an amount of credit by mu-
tual consent, that amount of credit is
returned.

(D) Amount not necessary for financial
feasibility. If an Agency determines
under section 42(m)(2) that an amount
of credit allocated to a project is not
necessary for the financial feasibility
of the project and its viability as a
qualified low-income housing project
throughout the credit period, that
amount of credit is returned.

(3) Manner of returning credit—( 1)
Taxpayer notification. After an Agency
determines that a building or project
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no longer qualifies under paragraph
(A)(2)({v)(A), (B), or (D) of this section
for all or part of the allocation it re-
ceived, the Agency must provide writ-
ten notification to the allocation re-
cipient, or its successor in interest,
that all or part of the allocation is no
longer valid. The notification must
also state the amount of the allocation
that is no longer valid. The date of the
notification is the date the credit is re-
turned to the Agency. If an allocation
is cancelled by mutual consent under
paragraph (d)(2)(iv)(C) of this section,
there must be a written agreement
signed by the Agency, and the alloca-
tion recipient, or its successor in inter-
est, indicating the amount of the allo-
cation that is returned to the Agency.
The effective date of the agreement is
the date the credit is returned to the
Agency.

(ii) Internal Revenue Service notifica-
tion. If a credit is returned within 180
days following the close of the first
taxable year of a building’s credit pe-
riod as provided in paragraph (d)(2)(ii)
of this section, and a Form 8609, Low-
Income Housing Credit Allocation Certifi-
cation, has been issued for the building,
the Agency must notify the Internal
Revenue Service that the credit has
been returned. If only part of the credit
has been returned, this notification re-
quirement is satisfied when the Agency
attaches to an amended Form 8610, An-
nual Low- Income Housing Credit Agen-
cies Report, the original of an amended
Form 8609 reflecting the correct
amount of credit attributed to the
building together with an explanation
for the filing of the amended Forms.
The Agency must send a copy of the
amended Form 8609 to the taxpayer
that owns the building. If the building
is not issued an amended Form 8609 be-
cause all of the credit allocated to the
building is returned, notification to the
Internal Revenue Service is satisfied
by following the requirements pre-
scribed in §1.42-5(e)(3) for filing a Form
8823, Low-Income Housing Credit Agen-
cies Report of Noncompliance.

(e) The national pool component. The
national pool component of the State
housing credit ceiling of a State for
any calendar year is the portion of the
National Pool allocated to the State by
the Secretary for the calendar year.
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The national pool component for any
calendar year is zero unless a State is
a qualified State. (See paragraph (i) of
this section for rules regarding the Na-
tional Pool and the description of a
qualified State.) A national pool com-
ponent credit that is allocated during a
calendar year and returned after the
close of the calendar year may qualify
as part of the returned credit compo-
nent of the State housing credit ceiling
for the calendar year that the credit is
returned.

(f) When the State housing credit ceil-
ing is determined. For purposes of ac-
counting for the State housing credit
ceiling on Form 8610 and for purposes
of determining the set-aside apportion-
ment for projects involving qualified
nonprofit organizations described in
section 42(h)(5) and §1.42-1T(c)(5), the
State housing credit ceiling for any
calendar year is determined at the
close of the calendar year.

(g) Stacking order. Credit is treated as
allocated from the various components
of the State housing credit ceiling in
the following order. The first credit al-
located for any calendar year is treated
as credit from the unused carryforward
component of the State housing credit
ceiling for the calendar year. After all
of the credit in the unused
carryforward component has been allo-
cated, any credit allocated is treated as
allocated from the sum of the popu-
lation, returned credit, and national
pool components of the State housing
credit ceiling.

(h) Nonprofit set-aside—(1) Determina-
tion of set-aside. Under section 42(h)(5)
and §1.42-1T(c)(b), at least 10 percent of
a State housing credit ceiling in any
calendar year must be set aside exclu-
sively for projects involving qualified
nonprofit organizations (the nonprofit
set-aside). However, credit allocated
from the nonprofit set-aside in a cal-
endar year and returned in a subse-
quent calendar year does not retain its
nonprofit set-aside character. The cred-
it becomes part of the returned credit
component of the State housing credit
ceiling for the calendar year that the
credit is returned and must be included
in determining the nonprofit set-aside
of the State housing credit ceiling for
that calendar year. Similarly, credit
amounts that are not allocated from
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the nonprofit set-aside in a calendar
yvear and are returned in a subsequent
calendar year become part of the re-
turned credit component of the State
housing credit ceiling for that year and
are also included in determining the
set-aside for that year.

(2) Allocation rules. An Agency may
allocate credit from any component of
the State housing credit ceiling as part
of the nonprofit set-aside and need not
reserve 10 percent of each component
for the nonprofit set-aside. Thus, an
Agency may satisfy the nonprofit set-
aside requirement of section 42(h)(5)
and §1.42-1T(c)(5) in any calendar year
by setting aside for allocation an
amount equal to at least 10 percent of
the total State housing credit ceiling
for the calendar year.

(i) National Pool—(1) In general. The
unused housing credit carryover of a
State for any calendar year is assigned
to the Secretary for inclusion in a na-
tional pool of unused housing credit
carryovers (National Pool) that is re-
allocated among qualified States the
succeeding calendar year. The assign-
ment to the Secretary is made on Form
8610.

(2) Unused housing credit carryover.
The unused housing credit carryover of
a State for any calendar year is the ex-
cess, if any, of—

(i) The unused carryforward compo-
nent of the State housing credit ceiling
for the calendar year; over

(ii) The total housing credit dollar
amount allocated for the calendar
year.

(3) Qualified State—(i) In general. The
term qualified State means, with respect
to any calendar year, any State that
has allocated its entire State housing
credit ceiling for the preceding cal-
endar year and for which a request is
made by the State, not later than May
1 of the calendar year, to receive an al-
location of credit from the National
Pool for that calendar year. Except as
provided in paragraph (i)(3)(ii) of this
section, a State is not a qualified State
in a calendar year if there remains any
unallocated credit in its State housing
credit ceiling at the close of the pre-
ceding calendar year that was appor-
tioned to any Agency within the State
for the calendar year.
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(ii) Ezxceptions—(A) De minimis
amount. If the amount remaining
unallocated at the close of a calendar
year is only a de minimis amount of
credit, the State is a qualified State el-
igible to participate in the National
Pool. For that purpose, a credit
amount is de minimis if it does not ex-
ceed 1 percent of the aggregate State
housing credit ceiling of the State for
the calendar year.

(B) Other circumstances. Pursuant to
the authority under section 42(n), the
Internal Revenue Service may deter-
mine that a State is a qualified State
eligible to participate in the National
Pool even though the State’s
unallocated credit is in excess of the 1
percent safe harbor set forth in para-
graph (A) of this section. The Internal
Revenue Service will make this deter-
mination based on all the facts and cir-
cumstances, weighing heavily the in-
terests of the States who would other-
wise qualify for the National Pool. The
Internal Revenue Service will gen-
erally grant relief under this paragraph
only where a State’s unallocated credit
is not substantial.

(iii) Time and manner for making re-
quest. For further guidance as to the
time and manner for making a request
of housing credit dollar amounts from
the National Pool by a qualified State,
see Rev. Proc. 92-31, 1992-1 C.B. 775.
(See 601.601(d)(2)(11)(b)).

(4) Formula for determining the Na-
tional Pool. The amount allocated to a
qualified State in any calendar year is
an amount that bears the same ratio to
the aggregate unused housing credit
carryovers of all States for the pre-
ceding calendar year as that State’s
population for the calendar year bears
to the population of all qualified
States for the calendar year.

(j) Coordination between Agencies. The
Agency responsible for filing Form 8610
on behalf of all Agencies within a State
and making any request on behalf of
the State for credit from the National
Pool (the Filing Agency) must coordi-
nate with each Agency within the
State to ensure that the various re-
quirements of this section are complied
with. For example, the Filing Agency
of a State must ensure that all Agen-
cies within the State that were appor-
tioned a credit amount for the calendar
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year have allocated all of their respec-
tive credit amounts for the calendar
year before the Filing Agency can
make a request on behalf of the State
for a distribution of credit from the
National Pool.

(k) Example. (1) The operation of the
rules of this section is illustrated by
the following examples. Unless other-
wise stated in an example, Agency A is
the sole Agency authorized to make al-
locations of housing credit dollar
amounts in State M, all of Agency A’s
allocations are valid, and for calendar
yvear 2003, Agency A has available for
allocation a State housing credit ceil-
ing consisting of the following housing
credit dollar amounts:

A. Unused carryforward component
B. Population component ........... . 110

C. Returned credit component 10
D. National pool component 0
Total ... 170

(2) In addition, the $10 of returned
credit component was returned before
October 1, 2003.

Example 1: (i) Additional facts. By the close
of 2003, Agency A had allocated $80 of the
State M housing credit ceiling. Of the $80 al-
located, $17 was allocated to projects involv-
ing qualified nonprofit organizations.

(ii) Application of stacking rules. The $80 of
allocated credit is first treated as allocated
from the unused carryforward component of
the State housing credit ceiling. The $80 of
allocated credit exceeds the $50 attributable
to the unused carryforward component by
$30. Because the unused carryforward compo-
nent is fully utilized no credit will be for-
feited by State M to the 2004 National Pool.
The remaining $30 of allocated credit will
next be treated as allocated from the $120 in
credit determined by aggregating the popu-
lation, returned credit, and national pool
components ($110 + 10 + 0 = $120). The $90 of
unallocated credit remaining in State M’s
2003 State housing credit ceiling ($120 — 30 =
$90) represents the unused carryforward com-
ponent of State M’s 2004 State housing credit
ceiling. Under paragraph (i)(3) of this sec-
tion, State M does not qualify for credit
from the 2004 National Pool.

(iii) Nonprofit set-aside. Agency A allocated
exactly the amount of credit to projects in-
volving qualified nonprofit organizations as
necessary to meet the nonprofit set-aside re-
quirement ($17, 10% of the $170 ceiling).

Example 2: (i) Additional facts. By the close
of 2003, Agency A had allocated $40 of the
State M housing credit ceiling. Of the $40 al-
located, $20 was allocated to projects involv-
ing qualified nonprofit organizations.

§1.42-14

(ii) Application of stacking rules. The $40 of
allocated credit is first treated as allocated
from the unused carryforward component of
the State housing credit ceiling. Because the
$40 of allocated credit does not exceed the $50
attributable to the wunused -carryforward
component, the remaining components of the
State housing credit ceiling are unaffected.
The $10 remaining in the unused
carryforward component is assigned to the
Secretary for inclusion in the 2004 National
Pool. The $120 in credit determined by aggre-
gating the population, returned credit, and
national pool components becomes the un-
used carryforward component of State M’s
2004 State housing credit ceiling. Under para-
graph (i)(3) of this section, State M does not
qualify for credit from the 2004 National
Pool.

(iii) Nonprofit set-aside. Agency A allocated
$3 more credit to projects involving qualified
nonprofit organizations than necessary to
meet the nonprofit set-aside requirement.
This does not reduce the application of the
10% nonprofit set-aside requirement to the
State M housing credit ceiling for calendar
year 2004.

Example 3: (i) Additional fact. None of the
applications for credit that Agency A re-
ceived for 2003 are for projects involving
qualified nonprofit organizations.

(ii) Nonprofit set-aside. Because at least 10%
of the State housing credit ceiling must be
set aside for projects involving a qualified
nonprofit organization, Agency A can allo-
cate only $153 of the $170 State housing cred-
it ceiling for calendar year 2003 ($170 —17 =
$153). If Agency A allocates $153 of credit, the
credit is treated as allocated $50 from the un-
used carryforward component and $103 from
the sum of the population, returned credit,
and national pool components. The $17 of
unallocated credit that is set aside for
projects involving qualified nonprofit organi-
zations becomes the unused carryforward
component of State M’s 2004 State housing
credit ceiling. Under paragraph (i)(3) of this
section, State M does not qualify for credit
from the 2004 National Pool.

Example 4: (1) Additional facts. The $10 of re-
turned credit component was returned prior
to October 1, 2003. However, a $40 credit that
had been allocated in calendar year 2002 to a
project involving a qualified nonprofit orga-
nization was returned to the Agency by a
mutual consent agreement dated November
15, 2003. By the close of 2003, Agency A had
allocated $170 of the State M’s housing credit
ceiling, including $17 of credit to projects in-
volving qualified nonprofit organizations.

(ii) Effect of three-month rule. Under the
three-month rule of paragraph (d)(2)(iii) of
this section, Agency A may treat all or part
of the $40 of previously allocated credit as re-
turned on January 1, 2004. If Agency A treats
all of the $40 amount as having been re-
turned in calendar year 2004, the State M
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housing credit ceiling for 2003 is $170. This
entire amount, including the $17 nonprofit
set-aside, has been allocated in 2003. Under
paragraph (i)(3) of this section, State M
qualifies for the 2004 National Pool.

(iii) If three-month rule not used. If Agency
A treats all of the $40 of previously allocated
credit as returned in calendar year 2003, the
State housing credit ceiling for the 2003 cal-
endar year will be $210 of which $50 will be
attributable to the returned credit compo-
nent ($10 + $40 = $50). Because credit amounts
allocated to a qualified nonprofit organiza-
tion in a prior calendar year that are re-
turned in a subsequent calendar year do not
retain their nonprofit character, the non-
profit set-aside for calendar year 2003 is $21
(10% of the $210 State housing credit ceiling).
The $170 that Agency A allocated during 2003
is first treated as allocated from the unused
carryforward component of the State hous-
ing credit ceiling. The $170 of allocated cred-
it exceeds the $50 attributable to the unused
carryforward component by $120. Because the
unused carryforward component is fully uti-
lized no credit will be forfeited by State M to
the 2004 National Pool. The remaining $120 of
allocated credit will next be treated as allo-
cated from the $160 in credit determined by
aggregating the population, returned credit,
and national pool components ($110 + 50 + 0
= $160). The $40 of unallocated credit (which
includes $4 of unallocated credit from the $21
nonprofit set-aside) remaining in State M’s
2003 housing credit ceiling ($160—120 = $40)
represents the unused carryforward compo-
nent of State M’s 2004 housing credit ceiling.
Under paragraph (i)(3) of this section, State
M does not qualify for credit from the 2004
National Pool.

(1) Effective dates—(1) In general. Ex-
cept as provided in paragraph (1)(2) of
this section, the rules set forth in
§1.42-14 are applicable on January 1,
1994.

(2) Community Renewal Tax Relief Act
of 2000 changes. Paragraphs (a), (b), (c),
(e), (i)(2) and (k) of this section are ap-
plicable for housing credit dollar
amounts allocated after January 6,
2004. However, paragraphs (a), (b), (c),
(e), (1)(2) and (k) of this section may be
applied by Agencies and taxpayers for
housing credit dollar amounts allo-
cated after December 31, 2000, and on or
before January 6, 2004. Otherwise, sub-
ject to the applicable effective dates of
the corresponding statutory provisions,
the rules that apply for housing credit
dollar amounts allocated on or before
January 6, 2004, are contained in this
section in effect on and before January

26 CFR Ch. | (4-1-12 Edition)

6, 2004 (see 26 CFR part 1 revised as of
April 1, 2003).

[T.D. 8563, 59 FR 50163, Oct. 3, 1994; 60 FR
3345, Jan. 17, 1995, as amended by T.D. 9110, 69
FR 504, Jan. 6, 2004; 69 FR 8331, Feb. 24, 2004]

§1.42-15 Available unit rule.

(a) Definitions. The following defini-
tions apply to this section:
Applicable income limitation means the

limitation applicable under section
42(g)(1) or, for deep rent skewed
projects described in section

142(d)(4)(B), 40 percent of area median
gross income.

Available unit rule means the rule in
section 42(g)(2)(D)(ii).

Comparable unit means a residential
unit in a low-income building that is
comparably sized or smaller than an
over-income unit or, for deep rent
skewed projects described in section
142(d)(4)(B), any low-income unit. For
purposes of determining whether a resi-
dential unit is comparably sized, a
comparable unit must be measured by
the same method used to determine
qualified basis for the credit year in
which the comparable unit became
available.

Current resident means a person who
is living in the low-income building.

Low-income unit is defined by section
42(1)(3)(A).

Nongualified resident means a new oc-
cupant or occupants whose aggregate
income exceeds the applicable income
limitation.

Over-income unit means a low-income
unit in which the aggregate income of
the occupants of the unit increases
above 140 percent of the applicable in-
come limitation under section 42(g)(1),
or above 170 percent of the applicable
income limitation for deep rent skewed
projects described in section
142(d)(4)(B).

Qualified resident means an occupant
either whose aggregate income (com-
bined with the income of all other oc-
cupants of the unit) does not exceed
the applicable income limitation and
who is otherwise a low-income resident
under section 42, or who is a current
resident.

(b) General section 42(g)(2)(D)(i) rule.
Except as provided in paragraph (c) of
this section, notwithstanding an in-
crease in the income of the occupants
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